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I~:山川I propcny protcction is always a h创町ic bUI a 

hard lask faced by lhc Chinese governmcn! and its judiçial 

Syslcm. In Ihc past a few years, the environmelll for inlcllcc 

'"陆 1 property protcction has improved grudually. b川阳由lems

re"刷n. On thc onc hand, new la灿1$ and regulatio ns are 

enacled , whiç h slrenglhen the cnforceabil ily of basic intc l1cc. 

tυ自 1 pro 恕l1y 111ws. 0响 lhc other hand , therc are 创刊 I daily aC IS 

ofimcllc以.lIal propcrty infringcll随时，白 nd Îmcllcclω1 propcrty 

O叭时 rs s!i l1 facc difficu l1 ics in combming cOllnlcrfci lS 

1 Improvements 阳 IP Protection 
1.1 Ne w reglllu lÎOIlS are ellucted 

10 the pasllhree yωB ‘hc NalÎonal Pcople's Congress, Slatc 

Council and Ihe Supreme Coun enaεted $Cvcl'1I llaws. regula 

tÎons Dnd judicial interpre曲。"陀"时ing ÎmcllCClllal property 

prolecl附n， Mo剑 。f lllc rulcs and regulalÎoru; speαfy or clarÎfy 

IlIc cxisling bn5ic laws of copyrigllt, patcnt and trndcmark and 

improvc tllc cnforccmcnl mccllanism of imclleclual property 

protcct ，on 川 China.

On 1st May, 2009, tllc ludicial Imcrpretation on Scvcrnl 

Issucs re lat ing 10 App1icalÎon o f Law in I dcnt讯c81ion and 

ProlC(; tion o f Wcll.known Mark叫 Judicial 1nlcrprClalion丁

camc 10 cffcct. Thc ludicial Jntcrpretalion 副ms at 剑andardiz

ing IlIe idcmificalion of famou$ lradcmarks by thc coun5. 50 

a5 10 protec t Ihc lawful righ ts and intcrest5 of famous 

trndcmarks owncl"$. 

To provc n trlldcmark is a wcll.known, thc ow削"阳e肝， "附，，"ω怡 tω。

p严归""肝" ，山ha川1 thc 附 ""阳a缸r业kh时...悦"归n wc l1,known 川 thc】附t附"忧"πT州饥阳'"叩y 1l1

C 
ing c1e mcαe川11$ 511811 bc c。盹 sidc陀d : (1 ) the markCI sllarc, Ih恬E 

trading area and thc profil margin oflllc prodUCIS bearing Ihe 

mark; (2) Ihc du ralÎon of use ofthc mark; (3)仙比 mCl llod

duration. CXIC川 investmcnt and geographical area oflhe 

promotion oft llc mark; (4) 陀cords showing Ihc marks tllal il 

山 prolcctcd as wc l1.known mark ifavailnblc; (5) Ihc reputa 

tion of l11c mHr念。 and (的 olller facls Ihal can provc thc mark 

i5 a wcll.known mark 

Apart from tllc Trndcmark Law. Ihc Palcm Law Îs also undcr 

rcvision. In 2008 , a drnft of巾c Rcvised Paten\ Law was 

approved by tlle 5ta1 c CouncÎ l. Thc drnft sIipula1cs lhal 

compensalÎon for infringcmcnt sha ll include 111c c。础。f pa\Cnl 

pro1ec1ion paid by tm: patcnl owncr, S，比~ as inv<白t iga1 ion fccs 

T市附 ncw law wi l1 also fD i$C 1hc punishmenl 1c\'cl. Thc prescnl 

Palcnl Law pUIS a cap ofpunisllment ba旧d on IlIc amounl of 

illegal procccds , Thc nUlxim punisllmcm 5h311 not be highcr 

Ihan Ihrec timcs l11c infringer's illcga1 procecds. Thc slandard 

wiU bc raiscd to four l in 四 i llcgal procecds in Ihc ncw law, If 

由c illegal prωccds cann OI be provcd, Ihc adm川 I Slrnhve



pena1ty by Patent Burcau \\i吨llbeup to RMß2创1. 000 in 巾c

new dl'll ft , ra山"山an RMB 50.000 in Ihe P陀:senl law. In a 

ei yil 树lion， iflhe propeny owncr has diffie刚hyω proye 阳

loss, the infringcr's illcgal proeccds, or thc patcnt's license fee 

Ihc eoun has disen:IÎon 10 granl 11 ∞mpensatÎon 10 lne patcnl 

owncr with an am川 from RM ßIO 删 10 RM ß 1 million 

Wh ile new laws and regulations are enacted. the law enforcc

menl IIgcncics. such aslhe Customs. Procurator. and the 

Adminislralion of lndustry and Commeree al50 took. aCliyc 

rneasurcs 10 prolccllhc intellcclual propeny owner's Icgiti 

male righls 

Cusloms in 2回8 阻zed 1 1.135balch筒。fÎm阳同ing and 

expon ing counlerfeirs, with an incrcasc of 49.3% compa陀，'"

Ihe ycar of 2007. The 10刷1 int刷刷ual propeny officcs 

ac:cepled 1.1 26 pa怡川"挺s; and lhe dislricl AdmÎn;sl 恕 l ion of 

'0'υ以ry and Commcrce handled 56,634 lradcmark cascs 

""""y吨 22 ，870.0四 infringing prodUCIS 

Thc couns of diffcrenl levels al拥 anached mon: 
5ig川自cances 10 the cnforecmenl of inl cll创tual propeny 

infringcrncnl CDses in 2008. Thc district courts rcccived 24. 

406 new ca段s of firsl Înslancc. and 4.159 new cascs of 

sccond inslancc in 2008. Thc Public Securily 0咆ans crackcd 

down 1.455 criminal C8$CS. Ihe a町、。001 川volved of infringing 

goods added upω阳ß 1.65 Irillion 

2 Problems remain 
Howcver 川Ih alllhc above mcnlioned irnprovemcnlS. 

prob1ems sl i1l陀m副 n 旬r which we prcvi侃 50mc ex副0'险s

below 

2.1 DijJiculfie.\' ;11 SlIbsfa1lf;，ο仰Ig a Cr;m;lIal Cal'e 
More and mor理 Înlcllectual p陀peny infringing c凶~.附 =0

as criminal ofTcnc臼 m αhina. ßutωprovc andωbSlanl iatc 

such cases is nOI easy. For cxamplc. when lhe autOOri lies 

calculale lhe value of Înfringin凰 produCIS. ifthe rcsale pri钮"

nOI avai lab lc. nonnally Ihey will Tcyal ualC Ihc counlerfcils and 

givc;1 a much lower priee, w 、 ch roduc臼 lhe possibililies of 

bringing a criminal case. In Ihe case Ihal lrnders cxport thc 

counterfeits overseas. Ihey usuallyωe false names and even if 

lhey an: caught. Ihe n:al manufaclurcs of巾C counterfeilS a陀

still allarge 

2.1 SIIÎrkùlg RespollsibilitiC's by Di.fferellt AII价。riti.。

In China. diffcrcnt adminiSlrative departmen臼 and agencies, 
such 1IS Publ;c Securily ß urcaus, Adminislra!Îon oflnd阳副'l'

8nd Commercc Bureaus, Techn阳al Supervision Buπ事us and 50 

on. all havc aUlhorily in rcgulating inlcllcctual propeny 

infringemcnts. When 8n infri叭ging case is reponed 10 one of 

Ihe above~mc削ioned agencies. at lime骂 Ihe agency shirks 山

陀sponsibilily and pωb" 由e case 10 Olhcr agencics in ccnain 

dislricts. 

1.3 Sellillg ofCOIlllterfeit Prodl/cts via IlI1emef 
Morc ond more countcrrcit products arc s刷刷!h，川剧!

C创"0刚.cdon C2Cπodc. which mak.cs Ihc identif丁cation oflhe 

infringcr mon: difficul t. Comparod 、.vi th Ihc co咔)()rnte

infri ngcrs, lhc indiv;dual infrin.岭rs arc harder 10 lraεe. as Ihey 

usually opcl'lltc t伽s of diπ"erenl websitcs. selI ing ∞00 时êits

ood阳 fa k c 1由

1.4 UI町.rta;l1';esollllle DÎSf.时';011 OfCO/lllfC'l]的" p，咄咄

Some inlel leclual propc叮叮旧"。恻'"刷刷刷阳

feit prodUCIS are nOI dcs町uyed but I'lIlhcr n:sold in thc n泊此"

aftcr Ihcy an:阳zed by Customs duc 10 rc恕ycling or environ. 

menlal prol饵110n n目quiremcnts， unlc$S Ihc gcnu;ne lrademark 

owncrs makc a rcq~ωlωdestroy Ihe counlerfeil pr<加duels

咄盹h provc 10 be unsafe 10 u优

1.5 Foreìgll Well-KllowII A缸rks Are NOI Givell Same 

"叫.， PrOfect;oll 时 the Nmiolla[ Mark.\' 

ln Chin1l仙c wcll-k.now m陆战s can be ecnified by thc 

Tradcmark Bureau or by the e( uns. The adminislrativc 

。而ces publicÎ~c Ihe namcs of well .known marks from timc 

10 time. Howevcr. in Ihe lisl. many i 伽tcmalional wcll. k.nown 

marks arc nOI ccnificd as well.known ma阳川 China. such 

"旧M. Coea-eola. M阿rosoft. and Sony; while o'.cr 300 

nalionol rcgiSlercd mnrks art ccnificd ns wcll.known mark队

from Tsinglao becr. Honglashan eigarcues. to Haier 

"回romcs

Th is is definitcly oot an exhaust;ve lisl oflhe d;ffie山ies faeed 

by 巾c ;ntellcctual propeny owncrs 川 China. For Ihc inlcllec

ωal proper1y O\\i咽ers;n Ch;na. ‘here;, $Iill a long way 10 go 10 

protect their legi tim创C righls in Ihis $urging economy. 
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